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UNITED STATES BANKRUFl'CY COURT 
^jjj^^jjg,j^j^ j^ j^,j^j^^ ^^^ ILLINOIS 



In re: 

UAL Corporation, et al.. 
Debtors. 



Pension Benefit Guaranty Corpora- 
tion, 



Plaintiff, 



United Mr Lines, Inc., as Plan Administra- 
tor for the United Airlines Pilot Defined 
Benefit Pension Plan, 

Defendant, 

and 

Air Line FOots AsNtKsiation, 
International, United Retired Pilots 
Benefit Prelection Association, 
Roger D. Hall, Dennis D. Dillon, 
Gerard Terstiege, Eugene M. 
Cummings, Raymond P. Fink, James 
M. Krasno and William L. 
Rutherford, 

Inlervenors. 



Chapter 11 

Case No. 02 B 48191 



Adversary No. 05 A 00481 



MEMORANDUM OF DECISION 

This adversary proceeding, brought by ihe Pension Benefit Guaranty Corporation 
("PBGC"), seeks a decree lerniinaling a pension plan sponsored by United Air Lines 
("United"), whose Chapter 11 bankruptcy case is pending in this court. The proti^eeding is he- 
fore the court for jiulgirient after trial The issue for trial was whether termination of the plan 
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tioij — ^the United Airlines Pilot Defined Benefit Pension Flan (the "Pilol Plan")^ — ^was neces- 
sary, as of December 30, 2004, "to avoid . , , any unreasonable increase in the liability of 
lPBGC"s insurance] frmd." 29 U.S.C. § 1342(e). As discussed l>ebw, PBGC established by a 
prepoTideraTK;t! of the evident; tliat tenniTtatign was necessary to avoid an unreasonable in- 
crease in liabih'ty. Judgment will therefore be entered in favor of PBGC, ordering termination 
of the plan as of December 30, 2004. 

Judsdiclion and Factual Background 

This prot^ceding was previously before the court on PBGC's motion for summary 
judgment. As set fjut in the opinion denying tliat motion, this is a core proceeding under 28 
U.S.C. § 157(b)(2)(A) as to which the court may enter a final judgment. Sea Amended Menm- 
randum of Decision on Motion for Summary Judgment, at 2-3, 

The undisputed background facts, reflected in the summary judgment opinion, can be 
summarized briefly. Pursuant to a collective bargaining agreement that it enterefl into with 
the Air Line Pilots As.sociation, International ("ALP A"), United has maintained the Pilot PlaTi, 
offering bc^nofits to approximately 15,000 active, retired, and terminated employees, On De- 
cember 29, 2004, PBGC made an administrative determination under 29 U.S.C, § 1342(a)(4) 
that the Pilot Plan sbould be tcnrjinatcd a*; of December 30, and notified hoth United and 
ALP A of this determination. On December 30, notice of the detenniiiation was issued 
tbrougli advertisements in major newspapers, press releases, and announeeirsents on the web- 
.sites of the PBGC, United, and ALPA. As required by an agreement that it had readied with 
ALPA, United, as plan administrator, did not agree to tcnnination of the plan as of December 
30, although it had long maintained tliat the plan needed to be tenniniited. 

In addition to providing notice of its administrative determination on DeeetJiber 30, 
PBGC also filed a complaint again.st United in the district court, seeking a judicial decree ad- 
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juflicatiiig tliat the plan must be tcmninated pursxiant to 29 U.SXI § 1342(c), That complaint 
was referred to this court arid bftcame the pending adversary proceeding. ALPA intervened 
in the proceeding, as did the United Ketired Pilots Benefit Protection Association 
("U11FJ3PA"), a iiyt-for-profit IIIitjoi'; eorporatioii fonnediii coiniection witli United's bank- 
niptcy to protcot the pension benefits otits membcT-s. 

PBCjC moved for summary jiidgmcTit, asserting that the tiourt's role under \ 1342(c) 
was to review PBGCJ's decision that temiination was necessary, using the "arbitraiy and capri- 
cious" standard applicable to judicial review of informal agency action under the Admiinstra- 
tivc Procedure Act, 5 U.S.C, ^ 706. In ruling on this aspect of the motion, this cx>nj-t held, to 
the contrary i that PBGC had to prove by a preponderance of the evidence the elements for 
relief under § 1342(c) — that is, that teiTnination of the Pilot Plan was neee.s.sary "in order to 
protect tlie interests of the participaTits oi to avfiid any unreasonable deterioration of the fi- 
nancial tJOTuhtion of the plan or to avoid any unreasonable intTease in the liability of [PBGC's 
insurance] fund," Because there were facts in dispute regarclmg this issue, summaTyJudgTnent 
was denied. At the same time, however, PBGC sought a determination of the sufficiency of its 
notice of tennuiati(Hi £)n Deeeinber 30, 2CK)4. Here, the court niled tliat tlie uncontested facts 
established that the notice was effective, 'llius, if I'BGC established its case for termination as 
of December 30, that would be the effective date for termination of the Pilot Plan, 

The pretrial submissions of the parties limited tlie issue for trial to the final ground for 
termination set out in § 1.342(c): whether termination of the Pilot Plan as of December 30, 
2004 was nece.s,sary to avoid an "unreasonable increase in the liability of the fund." 



Undings of Fact 
Most of the evidence at trial involved the extent of the loss that PBGC's fund would 
irit'ur if termination of the Pilot Plan were delayed until after December 30, 2004. ?BQC pre- 
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sonted testimony froin two actuaries on this questiort; Al .PA and URPBA presented testimony 
from one additional actuarial expert apiece. The only oOier witness was a PBGC attorney 
wiujNe tKstiiriony was niled largely iiiadrnissible. TJie documentary evidence consisted of ex- 
cer[)ts from PBCiC]';! atliniiiisirativt:; record aiui tjther internal documents (PBGC Ex, 1; AIPA 
Ex. 16-1.9); the agreements between United and AT..PA, modifying their collective bargaining 
agreement, entered into during December 2004 (PBGC Ex. 3; ALPA Kx. 5) and January 2(K)5 
(ALl'A Kx, 6); and reports and other inateriaLs prepared by the parties* expert witnesses 
(PBGC Ex. 4 and 5; ALPA Ex. 9, 13, and 21-25; URPBPA Ex, 1 and 2). Unit«d introduced no 
evidenec. 

The major factual disagreement — ^ihe precise extent of the increase in PBGC]'.s liability 
that would result from tennination of tlie Pilot Plan after December 30, 2004 — is a tiarn.)w 
one. PBGC's experts testified that if the plan were terminated in Januaiy 2005 instead of De- 
cember 2004, PBGC's liability would increase by $44 million; ALPA's expert testified that the 
increase would be $39 Tnillion. PBGC's cxptirts testified that each month of furtlier delay, 
throxigh Juno 2005, would add S9,5 million to this incrciisc in liability; ALPA's expert put tlie 
mondily increase al $6,7 million. See ALPA Ex. 21. Thus, PBGC contends that the total in- 
crease in its liability for the Pilot Plan from December 2004 through June 2005 would be 
$101 million, wherea.s ALPA contends that the increaiie would be $79 million. URPBPA's ex- 
pert dsd not opine on this issue. 

Under the legal standard applied below, these differences in e^ilenlating increa.sed li- 
ability do not afled the need for plan termination on December 30, 2004, NeverthelCsS-s, the 
weight of evidence supports PBGC's position as to the January ineix^ase and ALPA's position 
as to the monthly increases thereafter. 

A,s to the iTiitial increase in liability, the experts agreed that a statutory increase in the 
maxiinnni guaranteed pension would result in a substantial increase in PBGC liability since 
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many participants in the Piiol Plan were entitled to plan benefits in excess of the amount guar- 
anteed by PBGC For each of tliese participants, an increase in maxiTmnn benefits guaranteed 
by PBGC tbat bt^camc cftcctivc Janumy 1 , 2005 would add to tlie fund's liability if tbo plan 
were not terminated befort; tbat date. PBtJC: documented its calculation of this increased li- 
ability, and ALPA's ejqjerl gave no reason for his lower estimate. 

However, as to tlie difference in monthly increases thereafter, PJiCJC failed to docu- 
ment its correction of an initial, acknowledged error in cJileuliiting tlie impact of a non- 
terminated plan paying benefits in excess of guaranteed amounts. See PBGC Ex. 6, with an 
imbedded footnote faiUng to reflect the correction. Moreover, ALPA's expert used a method- 
ology that consistently reduced the monthly liabiDty increases to present value. PBGC criti- 
cized this methodology as failing to account for factont affecting PBGC liability tliat were in- 
dependent of the tennination date, but PBCJC] did not demonstrate any such independent 
factoid that would have aitificially lowered the liability iTK:rease resulting from termination de- 
lay, In the end, then, t!ie balance of the evidence adduced at trial indicates that PBCX] faced 
an immediate liability iiu:rea.stt of $44 million if the Pilot Plan were terminated in January 2005 
rather than December 30, 2004, and that its liability would increase by $6.7 million eat^h 
montli tliereafler through June 2005. resulting in a total increase in liability a.s of that date in 
tlie amount of $84.2 niilKon. 

Conclusions of Law 

Tlw appUcabh stanikirtL Wliatever the increase in liability thai PBGC would inciur as a 
re.sult of tlie Pilot Plan terminating after December 2004, the real question is whether the in- 
crease would be "unreasonable," as required for termination under § 1342(c), ALPA argues 
that the increase whether $79 million, $101 million, or some point in lietween — would not 
be unreasonable, IjecausetJie entirety of any such increase would be the result of the ordinary 
application of .statutory provisions to tlie operation of the plan. And indeed, there were no 
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"extraordinary" events, such as plan amendments betiomiiig effective after the proposed ter- 
mination date, that would have increased tlitt Halrility. PBCiC, on tlie other hand, argiics tiiat 
any substantial increase in its liability for a plan — regardless of the eause of the increase — 
would \>e. imreasonable iiiuier the statute and tliat, accordingly, an increase in the millions of 
dollars ntjcc^iisartly satisfies the requireirittut for plan termination. 

There is room for dispute here, since the statute pnjvide.s no definition of reasonable- 
ness in this eontext, and there is little helpful ca.se law^ or legislative histoiy.^ Neverthcles.';, 
tlie operation of § 1 342(o) in the overall structure of EElSA, together with the change in its 
language enatited m 1980, indieates tliat an "uiirea.sonable" increase in liability must invrjive 
both a monetarily significant inci'casc in PBGC's liability and a plan likely to terminate in an 
underfunded tKjndition, .so that the inerease in lialiility would be reflected in an actual atldi- 
lional loss for PBGC's insurance fund. 



^ The only published opinion discussing the meaning of an "imrcasonable inerease" in PBGC 
liability under § 1342(c), holds — contrary to the re.su1t reached by this court — thai § VMSiic) 
places no burden on PBCX] to establish an unreasonable increase in its liability, but rattier re- 
quires parties opposing termination to e.stablish that PBGC had acted arbitrarily or capri- 
ciously in asserting that .such an increase would occur. In re Pan A7iierican WoHd Airways, 
Inc. Cooperative Ret, Inc, Flan, 111 F. Supp. 1179, 1182 (S.D.N.Y. 3.991). In that context, the 
court stated that an "unrea.sonable increase" in liability might be any increase in exces.s of "a 
.slight or insub.stantial deterioration in a plan's condition," caused, for example, by "day to day 
deviations as the normal vagaries of a plan's investments." Id. at 1182-83. The court applied 
this interpretation because there was "no showing" tliat it was incorrect. Id. It is questionable 
whether ttie couii would have applied this interjiretation had it placed the burden of establish- 
ing an unrea.sonable liability increase on I'BCG. 

^ As discussed in Pan Am., Ill F.Supp at 118E, the "imrcasonable increase" language now ia 
f 1342(e) wiis "further incresise" in the original ver.si(.Ki of EBISA. The change was made by 
§ 402(a)(6)(D) of Uie Multiemployer Pension Plan Amendments Act of 1980, Pub. L. 96-364. 
However, this change w;i5 not mentioned either in the House Eaport on this legislation, H.B. 
Rep. No. 96-869, or in any of the floor debates. Two committee prints on the legislation 
metx^ly reflect the changed language in ^ 1342(c), offering no analysis of the impact of the 
change or its rationale. Slafl'of Subcomm. on Labor-Management "Relations of House Educa- 
tion and Labor Conim., Changes in Existing Law Made by the Bill H.R. 39()0 49 (C]omm. 
Print 1980); Staff of Sen. C]oTrnti. on Labor and Human Kesources, S. 1076 Tlie Multiem- 
ployer Pension Plan Amenrhnents Act of 1980; Summary and Analysis of Consideration KK), 
246 (Comm. Print 1980). 
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PBGC V. mqjpemtall Co. , 633 F.2(i 293, 293-97 (3d Cir. 1980). the first court of ap- 
peals decision to address EElSA's prngram of pension insurance, explains the ba-sic features of 
the program. PBGC administers a fund to guarAiitee minimum benefits to partidpants; in 
pension plans thai terminate without sufficient assets to pay the benefits promised. TBGC's 
fimd i.s .self-firjariced, primarily through premiums charged to the plans covered by the in.sur- 
ancc program. When a pkn operates without sufficient funding, PBGC's liability to the plan 
participants can increase in several ways, including depletion of the plan assets and increases 
in PBCXTs guaranteed payouts. If PBGC and the plan administrator (usually tlie employer) 
agree tliat an underfunded plan should be termmated £a of a particular ilate, VBGC takes over 
administration of the pkn'.s a-ssets as tnistee and begins paying the benefits defined by statute 
as of tlie termination date. If tlie plan administrator does not agree to a tennination date 
PBGC proposes, then PBGC must obtain a judicial decree terminating tlie plan and establish- 
ing the tciTTiination date 

In Heppenstdl, the court was required to dcterrnine wliat standards should goveiTs a 
court's choice of a termination date under 29 U .S.C, ^ 1348(b)(2). The court approached tliis 
question by identifying the compc^ting interests involved; PBGC'S interest as an insurer in 
proTnptly tenninathig mi underfunded plan in order to avoid additional losses to its insurance 
ftmd, and tlie plan participants* interest in receiving expected plan benefits. Heppenstdl, 633 
F.2d at 301-02, A similar approach is appropn'ate in defining the "unreasonable increase in 
liability" tliat requires termination of a plan under § 1342(c). This grtiund for tennhiation 
balances the same interests that Heppenstdl — PBGC's interest as insurer is advanced by ter- 
minating apian if continued operation will likely deplete PBGC's insurance ftmd; the partici- 
pants' interest in receiving expecteii benefits is advanced by not terminating a plan if such de- 
pletion is unlikely. 
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The Ek«lih(Kjd <jf a clKplKtidii of PBGC7.S fund, tlien, is the touchstone, and it implieK 
the consideration of hotli increased liabiEty and likelihood of plan temnination. First, even 
witli a scrvorcly underfunded plan, continncd operation may not lead to increased liability for 
PBGC. If the plan's own beneflls are below the statutorily gnaranteed levels and payouts un- 
der ttie plan are not increasing, continued operation of the plan will not increase PH(;C]'s li- 
ability. Sec;ori(l, even if PBGCTs liability dcjRs increase significantly, the increase will not lead 
to a loss to PBGC il'the plan is be able to continue in operation successfully, tbrougli in- 
creased future contril)utions from tlte sponsor or otlierwise. The increase in liability in this 
situation would not be "unreasonable." 

I'he most plausible reading of the action Congress tooV in amending § 1342 {see n.2, 
supra) supports this inteipretation. By changing "furtlier increase" to "unreasonable increase," 
(Congress neccis-sarily rot«gni7.cd the possibility that PBGC] could he required to accept certain 
inerea.st;s in liability arising* from txjntiniitid operation of underfunded plans, Given the inter- 
ests of the parlies involved, these "leasonable" increases would be those resulting from plans 
that can operate successfully. 

ALPA's contrary argument — that any increase in liability is rea.sonable if it occurs in 
the ordinary course of a plan's operation, ratiier tlian as a result of some extraordinary event 
such as a plan amendment — simply ignores the interest of the PBGC that involuntary tennina- 
tion is intended to protected. ALPA's inte?pretation wouk! allow a plan tf) continue indeii- 
aiteiy, exliansting its assets, while PBGC^s Uabiliiy for guarai:tteed payments increased, so long 
as no extraordiaaiy event intervened, There is no basis for reading such an intent into the 
statute. 

Applicaiion of the standatxi. When the two-part standard for an unreasonable increase 
in liability is applied to the Facts in this ease, it betronses apparent that PBGC has established 
c^use for tenrii nation. First, the intTesise of $44 Tiiillion that PBGC would incur if tertnination 
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does not occur before January 1, 2005, is certainly a significant amount. Liability increases of 
much smaller amounts have been seen as grounds for termination, without at^inent. See, 
e,g., Heppenstail, 6.33 F.2d at 300 (noting temiination based on an increase in liability of $3-4 
million). Although this increase may not be large in relation to PBGC's overall liability for the 
Pilot Plan, that cannot be the appropriate standard when PBGC's interest in protecting its 
fund is considered. The impact of increas(;d liabihty on PBGC's insurance fund is not 
changed by total liability a particular plan presents. To protect its fund, § 1..342(c) allows 
PBGC to seek to avoid any significant increases in liability with respect to plans likely to fail. 
Second, tlie only evidence bearing on the issue indicates tliat the Pilot Plan would not 
continue. ^ PBGCrs administKitive record reflected United's repeated .statements in this case 
that tennination of all of its defined benefit pension plans would be necessary for it to reoi^an- 
ize successfully, and United's agreements witli AIPA and the PBGC contemplated such a 
termination. Accordingly, oven though no witness testified on the subject, PBGC su.stained its 
burden of establishing tlie likelihood of plan tennination. 

ConduL^ion 

As discussed above, PBGC has showt:( that continued operation of the Pilot Plan be- 
yond December 30, 2004 would result in mi tmreasonable increase in the liability of its fund, 
and so is entitled to a decree pursuant to 29 U.S.C. § 1342(c) terminating the plan as of tliat 
date. The decree wilt be issued in a separate document. 

Dated: October 26, 2005 




Eugene BQ^edol 

United States Bankruptcy Judge 



URPBPA's expert advanced the tlieoiy that termination of tlie Pilot Plan was not necessaty 
because an amended defined benefit plan could be successfully implemented. However, the 
expert acknowledged that United was not wiUing to pursue such an amendment, antl so this 
alternative, even if theoretically possible, was uiJikely to occur. 
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